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MINUTES OF THE MEETING OF THE ACCOUNTING AND TAXATION SUB-COMMITTEE OF THE SOUTH AFRICAN SECURITISATION FORUM HELD ON WEDNESDAY 21 OCTOBER 2011 AT 10AM AT DELOITTE & TOUCHE, WOODLANDS PARK DRIVE, WOODMEAD, SANDTON, BUILDING 6, GROUND FLOOR, MAIN BOARDROOM
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3.
Welcome
KS welcomed all the members to the meeting and asked the new members to introduce themselves. 
4.
Minutes of Previous Meeting
The minutes of the last meeting, held on 22 June 2010, were approved and signed by the Chairman.

5. Matters Arising
Distribution of paper on Foreign Account Tax Compliance Act to new members 
KS confirmed that the paper on the Foreign Account Tax Compliance Act had been distributed to the new members of the committee.
6. For Discussion

Industry/Executive Committee Update
AP tendered his apologies for not attending however had briefed KS on the current developments in the industry, as follows:

· Industry has been fairly quiet.  There have been a few new transactions (mainly refinancing).  We are likely to see a run of new transactions announced around the time of the Cape Town conference in November.

· The sectors currently active are mainly RMBS and some equipment rental deals – so not much diversity.

· The Exco focus for the moment is on the upcoming conference and providing speakers for the various panels.

· There do not appear to be any pressing tax, legal or regulatory matters on the agenda.

· The board has had a request for clarification on how securitization works as a funding mechanism from an organization knows as New Era (New Economic Rights For All).  It demonstrates a lack of understanding of how the financial system works.  AP had passed this on to the Banks to draft a common response for circulation..
Taxation Issues
KS asked the committee to raise all current taxation issues impacting the industry, with a view to assessing areas where the committee should look to become involved. 

MduP presented a paper on the tax update.  This is attached for information purposes.
It was noted that SAHL and BMW had a legal opinion that unlike banks, they did not require pre-approval of securitization transactions.

King 3 and Integrated Reporting
Dr Johann Erasmus did a presentation on King 3 and Integrated Reporting within the context of securitized entities.  He took the committee through the practical implications of the application of King 3 and integrated reporting and stressed that with the Companies Act emphasis on the responsibility of Directors and their personal liability, Directors would be hard pressed not to demonstrate compliance with the principals of King 3, including the preparation of an Integrated Report.  However, he did stress that practicality needed to prevail, e.g. one would need to consider the practicality of doing an integrated report for an SPV that runs on autopilot as opposed to the ultimate Holding Company that may be the driving force behind the entity and the group.

Accounting issues
KS asked the committee to raise all current accounting issues impacting the industry, with a view to assessing areas where the committee should look to become involved. No new matters were raised.  
LV did a presentation on IFRS developments – a progress report.  Copies of this presentation are available on request from LV.
7. General
Restructuring provisions – secuirtisation flagged as restructuring/tax avoidance? Pre-approval by SARS of proposed securitization?
This was already covered by MduP in her taxation update.  Refer attached summary of her update.
8. Next Meeting

The date of the next meeting will be advised in due course.
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Tax update

The following tax sections came to our attention in the past 6 months, either because of changes in tax laws or due to additional activity by SARS in a specific area.  

a) Income Tax Act sections 44, 45 and 47

The corporate rules are contained in sections 41 to 47 and apply to the following categories of transactions:

· Asset-for-share transactions (section 42);

· Amalgamation transactions (section 44);

· Intra-group transactions (section 45);

· Unbundling transactions (section 46); and

· Liquidation distributions (section 47).

The above rules allow for the transfer of assets between companies within a larger group of companies on a tax-neutral basis, thereby promoting corporate activity and economic growth. Essentially, the corporate rules provide for a deferral of income tax or capital gains tax where companies within a group of companies undertake any of the transactions mentioned above.  In order for a group company to obtain tax relief in terms of the corporate rules specific requirements have to be met for each category of transactions.

The proposed changes to these sections follow the SARS viewpoint that the fiscus suffers losses because of excessive debt, along with the equity like instruments masquerading as debt.  Securitisations have been blamed as transactions where excessive debt is used.  Leveraged finance transactions have also been categorised as such.

The amendments to these sections started with the news of Section 45 of the Income Tax Act being suspended for 18 months from 3 June 2011.  This has now been revoked and replaced, after consultation with industry with an approval process.  Section 45 and 47 are subject to the same approval process.   A new section 23K is proposed.

In terms of section 23K(3) Reorganisation Transactions that do not involve interest bearing debt does not require approval.  Transactions that require approval are those where interest-bearing funding is obtained directly or indirectly from a person that does not form part of the same Group of Companies as the taxpayer to procure, facilitate or fund an acquisition of an asset or assets in terms of a Reorganisation Transaction. This applies to both interest-bearing debt that is introduced into a Reorganisation Transaction or to debt used to substitute debt previously introduced. This means that every time debt is substituted approval has to be obtained. Section 23K(5) requires that a taxpayer reapply for where:

· A debt is substituted;

· The holder of the debt is substituted; and

· The terms of the Debt Instrument changes.
SARS is planning for 2012, and beyond, a longer‐term set of solutions to deal with excessive debt and the characterisation of debt.

b) VAT Act – services rendered
It has been a long-standing argument by SARS that the service fees charged to the securitisation SPV are not a market related consideration for actual value of the services rendered. SARS are of the view that the banks “manipulate” the consideration charged so as to minimise the VAT leakage by the SPV. Even though the securitisation SPV is not a “connected person” in relation to the bank one needs to consider whether SARS may argue that in substance the securitisation SPV is in fact an “alter ego” of the bank and whether the deeming provisions of section 10(4) of the Value Added Tax Act may be applied. This argument is probably based upon a “substance over form” argument. 
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