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SOUTH AFRICAN SECURITISATION FORUM – ACCOUNTING AND TAX SUB‑COMMITTEE

___________________________________________________________________________

MINUTES OF THE ACCOUNTING AND TAX SUB‑COMMITTEE MEETING HELD AT WERKSMANS ON FRIDAY, 3 FEBRUARY 2006 AT 14:00

___________________________________________________________________________

1 Present 


Wildu du Plessis (Chairman) 

WDP

Boshoff Grobler 


BG

Clive Beaver 



CB

Jason van der Poel 


JVP

Colin du Toit 



CDT

Rob Kelso 



RK

Neil Slabbert 



NS

Geoff Pyle 



GP

2 Apologies 

A Huntley



AH

N Nalliah


`
NN

R Mogototoane


RM

3 Section 103 discussion paper

During December 2005 SARS released a discussion paper with a view to tightening the provisions of the current general anti‑avoidance rule in section 103 of the Income Tax Act.  In particular, transactions incorporating the use of circular flows of funds, special purpose vehicles and other accommodating parties, and the use of derivatives have been identified as warranting attention.  A few specific indicia have been listed that would or could trigger investigations, including lack of economic substance, use of tax indifferent accommodating parties or special purpose vehicles, unnecessary steps and complexity, inconsistent treatment for tax and financial accounting purposes, fee variation clauses or contingent fee provisions, and the use of derivatives.

Typical securitisation transactions would or could make use of one or more of these and it was accordingly decided that a working group be established to consider (i) the discussion paper, (ii) whether or not the proposals contained in the discussion paper, if implemented, would or could have a negative impact on securitisation transactions, (iii) whether or not the discussion paper should be commented on, and (iv) if so, to what extent.

Working group : CDT, NN

Responsible person : CDT

4 Treatment of bad debts and write‑offs

A number of questions arise as to whether or not a special purpose vehicle that acquires receivables under a securitisation transaction will be able to get a deduction under the Income Tax Act of bad debts and write‑offs.   Questions also arise as to what the VAT treatment of bad debts and write‑offs would be.  BG reported that RMB has requested a ruling from SARS on the income tax issue and undertook to consider making the request for the ruling and the ruling (once received) available to this sub‑committee.

Special purpose vehicles used in typical securitisation transactions would in any event face these questions and it was accordingly decided that a working group be formed to consider (i) whether or not SARS should be approached for a specific ruling in relation to securitisation transaction participants for both income tax and VAT issues, and (ii) if so, how such ruling would best be approached.

Working group : BG, Paul Ferreira (Werksmans) and Ian McKenzie (Webber Wentze Bowens)

Responsible person : BG

5 VAT leakage on fees

All fees payable by special purpose vehicles participating in securitisation  transactions (eg, servicing fees, arranging fees, transaction fees and the like) currently attract VAT, which either cannot be reclaimed at all or can only partially be reclaimed.  CDT reported that, based on a recent ruling in the EU, capital raising fees are not vatable in the EU.  

As the VAT leakage seems to be quite material to industry participants, it was decided that a working committee be established to consider (i) whether or not SARS should be approached, either along the same lines of the recent EU ruling or otherwise, to consider the issue, and (ii) whether it is an appropriate time to raise this issue with SARS in view of the other issues that will have to be raised with SARS at this time.

Working group : RK

Responsible person : RK

6 CGT implications of selling assets

Nic Job to advise whether this issue should be pursued.

7 Securitisation discussion paper

After the release of the discussion paper on securitisation transactions by SARS more than a year ago, nothing further has happened.  It was decided that it would still be a useful entry point for having industry specific discussions with SARS and, as such, any issues that are to be discussed with SARS in relation to any of the items referred to in 3, 4, 5 and/or 6 and in relation to any other tax related issues affecting the securitisation industry.

It was further decided that the feedback from the working groups referred to in 3, 4, 5 and 6 will be collated and that an appropriate opportunity will be found to discuss same with SARS under the securitisation discussion paper route.

Responsible person for collating all feedback: WDP

8 Valuation of hedges

As a result of the current valuation methodology required by IFRS/AC 133, the income statement of special purpose vehicles could materially be distorted, leading to problems with application of priorities of payment and the asset/liability tests often used as conditions to note issuances.  It would seem to be an interpretation issue of the relevant IFRS/AC 133 statement and it was decided that a working group be established to consider how best to approach this, potentially in discussion with the four large accounting firms.

Working group : BG, RK, NS and WDP

Responsible person : BG

9 Reports back

All responsible persons for all working groups to report back to WDP on or before 28 February 2006.

10 Next meeting

8 March 2006 at 11:00

