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SUMMARY OF THE OPINION PROVIDED TO THE SOUTH AFRICAN SECURITISATION FORUM

IN RE: THE EFFECT OF THE NATIONAL CREDIT ACT ON ASSET-BACKED SECURITISATION TRANSACTIONS

1 Counsel was asked to consider whether any of the following events would constitute a change to a pre-existing credit agreement as contemplated by item 4(5) of Schedule 3 to the National Credit Act 34 of 2005 ("NCA") - 
1.1 substituting the credit provider in terms of a credit agreement;

1.2 delegating and ceding a credit provider's rights and obligations; and

1.3 ceding a credit provider's rights.

(collectively referred to as "changing the credit provider")

2 In substance, counsel's advice was directed to answering the following two questions: First, whether changing the credit provider to a credit agreement entered into before the effective date of the NCA, (a pre-NCA credit agreement) has the effect of creating a new credit agreement under item 4(5) of Schedule 3.  Secondly, whether the manner in which that change is effected makes any difference to the answer to the first question.

3 Counsel considered two possible interpretations of item 4(5) of Schedule 3 to the NCA - 
3.1 the narrow interpretation which holds that only a change to the terms and conditions of a pre-NCA credit agreement (excluding those changes which are expressly excluded in item 4(5) of Schedule 3) will result in the creation of a new credit agreement; and 

3.2 the broad interpretation which holds that any change in the parties' contractual relationship, including a change to the credit provider, will result in the creation of a new credit agreement.

4 Counsel concluded that the indictors within Schedule 3 of the NCA itself, as well as certain presumptions of statutory interpretation support the restrictive or narrow interpretation of item 4(5) of Schedule 3 to the NCA.  Accordingly, the word "change" in item 4(5) relates only to changes to the terms and conditions of a credit agreement and does not apply when there is merely a change of the credit provider.  Their conclusion can be summarised as follows: 
4.1 First, items 4(2) and (3) of Schedule 3 establish that the legislature did not prescribe that the full suite of NCA provisions were to apply to pre-NCA agreements.  Instead, the legislature carefully delineated and limited the extent to which the requirements of the NCA would apply to pre-NCA credit agreements.  Given this, it is unlikely that the legislature intended that a change only to the credit provider would make all the provisions of the NCA apply to pre-NCA agreements.

4.2 Secondly, the presumption against a law operating retrospectively favours the narrow interpretation because it limits the extent of the disruption that would follow if all the provisions of the NCA were to apply to pre-NCA agreements.

4.3 Thirdly, the presumption against a law interfering with vested rights supports the narrow interpretation.

4.4 Fourthly, whereas the narrow interpretation of item 4(5) is consistent with the achievement of a number of the purposes of the NCA, the broad interpretation advances fewer of the NCA's objectives and could negatively impact on the consumer.

5 Counsel further concluded that the manner in which the change to the credit provider is effected, that is, whether the change is by way of substitution, delegation and cession of the credit provider's rights and obligations, or cession of the creditor's rights), was immaterial.








1


2

