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SOUTH AFRICAN

SECURITISATION FORUM





LEGAL & REGULATORY SUB COMMITTEE
MINUTES OF THE LEGAL & REGULATORY SUB COMMITTEE MEETING HELD AT WEBBER WENTZEL, BOARDROOM 17, 10 FRICKER ROAD, ILLOVO BOULEVARD, ILLOVO ON WEDNESDAY, 17th FEBRUARY 2010 AT 11H00

_____________________________________________________________________

Present:




Olga Meshoe-Majola

Chairman


OM


Andre Pottas






AP



Hendrik Ackerman






HA



Burger van der Merwe





BM



Marita Koti






MK



Stephen von Schirnding





SS



Nicola Stander






NS



Brendan Harmse (via conference call)



BH

The attendance register was circulated.

Apologies:





Richard Roothman






RR



John Martin






JM



Rapulane Mogototoane





RM



John Paterson






JP



Charissa Hector






CH



Shital Dalpat






SD


Sharyn Zall






SZ

Not present:


Angela Itzikowitz






AI

_____________________________________________________________________

	Matter
	Responsible Person

*
	Feedback

	(a)
National Credit Act (“NCA”): Registration fee for branches
	HA
	· HA informed the meeting that verbal feedback from the Regulator to Nedbank was that branches of originators of assets that have been securitised are not regarded as branches of the issuer and thus the issuer is not obliged to also pay annual fees in respect of these branches.

· SS to ask AI whether she has considered this question.

	
	
	

	(b)
NCA: Amendment of contract
	BM
	· BM informed the meeting that Boshoff Grobler (BG) had obtained counsel's opinion as to whether a substitution of the credit provider in respect of agreements entered into before 1 June 2007 will be a "change" as contemplated by the provisions of item 4(5) of Schedule 3 to the NCA and thus constitute the making of a new agreement.  BM to follow up with BG.

	
	
	

	(c)
Competition Commission: Commercial mortgage backed securities (“CMBS”)
	OM
	· OM to follow up with Jason van der Poel as to what, if anything, has been done to achieve certainty in respect of restrictions contained in loan agreements used in CMBS transactions could be regarded as the issuer having a material influence over a borrower and thus whether such provisions could trigger possible merger filings in terms of the Competition Act.

	
	
	

	(d)
Corporate Laws Amendment Act
	OM
	· The meeting agreed that, in light of the Companies Act of 2008 (the "new Companies Act"), the sub-committee would not look any further into the implications of the definition of “widely held companies” under the Corporate Laws Amendment Act to issuers and security companies in securitisation transactions.

	
	
	

	(e)
Proposed input to SARB on Securitisation Notice and Regulations relating to Banks
	OM
	· The meeting agreed that it would continue to discuss and where necessary update the document prepared by the previous sub-committee setting out certain matters to be put forward to the SARB for clarification, guidance and amendment.

	
	
	

	(f)
Consumer Protection Act
	OM
	· The meeting discussed the fact that the Ombudsman in relation to the Consumer Protection Act appears to require non-banks to pay a fee.
· OM to determine whether the Consumer Protection Act applies to bank and non-bank issuers and if it applies, the extent of its application.

	
	
	

	(g)
Companies Act, 2008
	OM
	· The new Companies Act sets out certain new provisions, such as business rescue provisions and control of a company, which will impact securitisation issuers and current structuring of securitisation transactions. 
· Deloitte will be hosting a presentation on various aspects of the new Companies Act on 16 March 2010.

· The meeting agreed that it would determine how the sub-committee could best address the new Companies Act and its impact on issuers and securitisation structures at the next meeting.

	
	
	

	(h)
JSE listing requirements
	OM
	· Following the acquisition of BESA by the JSE, the JSE is in the process of drafting new debt listing requirements in respect of the bond market of the JSE.  It is understood that a revised draft will be circulated for public comment.

· The meeting agreed that representatives of the sub-committee should arrange a meeting with the new JSE debt listing team to introduce the Forum to the listing team and to gain understanding of the processes the JSE requires from various securitisation transaction parties.

	
	
	

	(i)
Communication with the SARB
	OM
	· Due to the impact and importance of such, the meeting agreed that communications from the SARB should be addressed to entities and persons wider than the banking council, i.e. communication should include all persons who are players in the securitisation industry, for example the auditors and lawyers. 
· The meeting will look into engaging the SARB in this regard.

	
	
	

	(j)
Next meeting
	OM
	· The meeting agreed that meetings would be held each quarter.

· Date of the next meeting to be announced.

	
	
	


………………………………………..

………………………………

Chairman






Date

