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SOUTH AFRICAN

SECURITISATION FORUM




MINUTES OF THE LEGAL & REGULATORY SUB COMMITTEE MEETING HELD AT THE OFFICES OF NEDBANK - 135 RIVONIA ROAD, SANDOWN –BLOCK A DINING ROOM, ON THURSDAY 15 MAY 2014 AT 11AM
___________________________________________________________________________

In attendance:
Hendrik Ackermann (Chairman)

(HA)
Nedbank Capital
Kurt van Staden



(KVS)
Maitland Group

Jean-Paul McCracken


(JPM)
Fintech

Mazwi Zondi



(MZ)    
RMB
Nicola Corry



(NC)
RMB
Neville Krige 



(NK) 
Webber Wentzel

Richard Roothman 


(RR)
Werksmans
Apologies:

Yohan Assous



(YA) Transaction Capital
Brendan Harmse


(BH)
GMG Trust

Marcu Landman 


(ML)
ABSA
Marita Koti



(MK)   Standard Bank 

Pierre Swart



(PS) 
Norton Rose

Stephen von Schirnding


(SvS)
ENS

David Towers



(DT)
Maitland Group
Zendi Dunne



(ZD) Deloitte
John Martin 



(JM)
KPMG

Valene Peffer


(VF)
BMW Finance
Minutes of the previous meeting

The minutes of the previous meeting held on 6 February 2014 were approved. The attendance register have been circulated and signed by all attendees.
Matters Arising
There were no matters arising.
Matters for Discussion

1.1 Update Notice 80 of 2012
The banks submitted a response to through BASA and the Forum endorsed the submission. In summary, Money Market Funds ostensibly can now invest in Conduits. A new condition 8(7) (c) has been inserted that now clearly refers to securitisation vehicles such as conduits. They have however provided for the following conditions, e.g. they may not be synthetic, must be listed on an exchange, must provide sufficient disclosure to permit evaluation of all risks involved iro the assets, scheme must be approved by SARB and the securitised assets i.e.: (assets in the conduit vehicles) need to comply with the requirements for “permissible for investment under paragraph 5”. This latter requirement is problematic. Currently all South-African conduits have assets such as “loans” in their portfolios, which upon a strict interpretation does not satisfy the definition of “money market instrument” in paragraph 5. The BASA submission requested that this requirement be dispensed with and that be replaced with a requirement that the commercial paper issued by the conduit be backed by a liquidity facility from an entity of substance (based on market cap).
1.2 Securitisation Regulations
HA explained that the committee prepared a submission in 2008 setting out deficiencies in the Securitisation Exemption Notice. The submission, as far as the committee was aware, was never submitted to the SARB. HA raised whether the committee should not revisit this as some of the problems continue to plague the market. For instance, SVS previously raised that non-bank originators ostensibly are not allowed to repurchase assets securitised. HA circulated the submission to members to be discussed at the next meeting. 
1.3 Tax treatment of Interest Deferral Events
Income Tax Act Sections 8F and 8FA – HA indicated that amendments to Sections 8F and 8FA of the income Tax Act which related to hybrid instruments was implemented in April. A law firm has issued an opinion to the effect that certain subordinated notes in securitisations be classified as hybrid debt instruments due to the operation of interest deferral events. This could result in interest not being deducted by the Issuer. It was resolved that the Forum obtain legal opinion on this and HA undertook to source quotes from a few law firms and submit this to Exco.
1.4 Protection of Personal Information Bill

There was a discussion around the fact that the entity that now holds client information is a securitisation SPV and there might be responsibilities on its part. For instance, in terms of the New Bill, it may be a legislative requirement to get Borrower consent for ceding their loans or notice thereof. It was resolved that the Forum obtain a legal opinion from a law firm and that this be tabled at Exco.
General
Nothing was discussed under General.
The next meeting will be scheduled for 8 August 2014.
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