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Annual Report of the Legal & Regulatory Sub-Committee of the South African Securitisation Forum for the 2011/2012 year

Members of the Executive Committee of the South African Securitisation Forum (the “Forum”), Chairpersons of the various sub-committees of the Forum, Colleagues, Ladies and Gentlemen.
1. Introduction

I am presenting this report to you in my capacity as Acting Chairman of the Legal and Regulatory Sub-Committee (“sub-committee”), following the resignation of Olga Meshoe from Webber Wentzel Inc. earlier this year, and her resultant resignation as chair-person of this sub-committee.
Please afford me the opportunity at the outset to thank Olga for her valued contribution to this sub-committee over the past two years.  I would also like to extend my appreciation to all the members of the sub-committee for their input and time during the past term, which was a challenging one on the legal and regulatory front.  2 (two) formal sub-committee meetings were held during the term, 1 (one) in July 2011 and 1 (one) in November 2011.
2. Pressing Legal and Regulatory Matters
A main unresolved concern relates to the potential impact of Notice 1503 to the Collective Investment Schemes Control Act, 2002 (Act No. 45 of 2002) (“CISCA Notice 1503”) on ABCP conduits.  Depending on the FSB’s interpretation of paragraph 8 thereof, money market and short-term debt portfolios (“portfolios”) being regulated by CISCA, might be prevented from investing in the highly rated asset backed commercial paper (“ABCP”) issued by the ABCP conduits.  This would in evidently result in the closure of the conduits and potentially a shortage of suitable investable assets for the portfolios.
Forum comments and suggestions were submitted to the Financial Services Board (“FSB”) early in 2012 (attached hereto as Annexure A), unfortunately, no formal response has yet been received.  Some investors have taken a pragmatic approach that as the conduits are consolidated in the financial results of the sponsoring banks that the portfolios can continue to invest in the ABCP.  To date, the preferred strategy has been not to “stir the FSB pot”, but more clarity would urgently need to be facilitated by the incoming sub-committee.
3. Overview of the sub-committee’s 2011/12 activities

3.1
JSE Debt Listing Requirements and JSE Team Meeting
During February 2012, a working lunch meeting was held with members of the JSE responsible and/or involved in debt capital market transactions.  The purpose of the meeting was to introduce the sub-committee to the JSE and to meet those persons of the JSE responsible for attending to and overseeing the listing approval process of securitisation transactions. 

Frank discussion was had as to the initial challenges encountered by the JSE and members of the debt capital markets industry with regards to the interpretation of the new JSE Debt Listings Requirements and the inconsistent application of such requirements by the JSE when reviewing securitisation transactions. The meeting appreciated the positive strides made by the JSE in the last few months to better its communication with the industry and noted that, although challenges were still had, the process of obtaining the JSE's approval for transactions was becoming easier and was less confusing as to expectations. The meeting particularly welcomed the creation of a dedicated JSE team to review securitisation transactions.

Further discussions primarily centred on the JSE's views as to whether, under the new Companies Act (71 of 2008) (“Act”), issuer companies that are private companies may continue to issue listed securities during the 2 year transition period.  Advice received by the JSE has been that the moment a private company issuer issued listed securities, it was deemed to be a public company.  It was noted that the JSE had engaged with CIPC re possible amendments to unclear provisions of the Act that in the JSE’s opinion, are not appropriate for various types of companies.  It was also noted that it would take more than the remainder of the 2 year grace period for Parliament to enact any amendment to the Act.
Following feedback from the JSE and members of the sub-committee, the meeting was considered very successful.

3.2
Companies Act, 2008
One of the objectives set by the sub-committee at the start of its term was to identify key industry wide issues flowing from the Act and to determine how these could best be addressed.  The sub-committee explored appointing 3 (three) law firms to review all the various sections of the Act and to report back to the sub-committee and the industry. A need to pursue and implement this option should be considered by the incoming sub-committee as soon as possible.
A pressing matter that was addressed was the composition of the boards of public listed securitisation issuers to comply with the Act.  An initial direct interpretation of the wording of the Act was that 6 (six) directors, 5 (five) of which were independent, were required to validly constitute the board and audit committee (2 (two) independents and 3 (three) further separate independents respectively).  Confirmation was subsequently received from CIPC that the intention of the wording of the Act was not that the 1st 2 (two) mentioned independents could not serve on the audit committee.  The boards of securitisation issuers issuing listed notes have thus recently been constituted with 4 (four) members, 3 (three) thereof being independent, with the latter 3 (three) also forming the audit committee.  Separate independent directors were acting as chair-persons of the board and audit committee.
3.3
The Consumer Protection Act, 2008 ("CPA")

A meeting with members of the law firms represented on the Committee were called to discuss and determine whether these firms share a similar understanding as to the application (or not) of the CPA to the various underlying home loan documentation in guaranteed home loan structures.

The sub-committee concurred that the provisions of the CPA could not have been intended to apply to sophisticated transactions such as securitisation transactions, even where the entities involved were entities falling below the threshold set in the CPA.
4. Outlook and Conclusion

In conclusion, 2012/13 will continue to be a challenging year on the legal and regulatory front, due to the impacts that Basel III, the Act, the new JSE listing requirements and especially CISCA Notice 1503 will / may have.  I trust the incoming sub-committee will proactively and fluently navigate us through same.
At the heart of the legal and regulatory challenges lies the still negative fallout from the credit crisis and the perception, be it a bit unfair, that securitisation was the only cause thereof.  For example, no further feedback has been received from the FSB on the submission by the Securitisation Working Group to the Structural Funding and Liquidity Risk Task Group in March 2011.  A lot more work and time is still needed to fully restore market confidence in securitisation as a genuine and legitimate funding product.  
I thank you all in anticipation for your contribution thereto.
Brendan Harmse

Acting Chairperson
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